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08.04.2022 Both sides are represented.

With this order I intend to dispose of the
instant Misc(J) Case no. 28/2021 registered
on strength of petition no. 1018/21.

Perused petition no. 1018/21. submitted by
the plaintiff  praying for acceptance of the
written statement on the counter claim filed
by defendant.

Perused. Heard.

To support his claim, plaintiff has submitted
that  due  to  accidental  slip,  written
statement on the counter claim could not
be  submitted  though  hazira  was  filed  on
23.02.2020 i.e. when the court decided to
proceed  ahead  in  the  absence  of  non
submission   of  written  statement  on  the
counter  claim.  The  defendant  has  hereby
prayed  for  acceptance  of  the  written
statement  as  the  inadvertent  lapse
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happened on part of the engaged advocate.

Heard. Perused.

In  the  written  objection  filed  by  the
opposite  parties,  it  is  contended that  the
reasons  cited  by  the  petitioner  is  not
justified as mistake of law is no defence.

Upon hearing both sides and on perusal of
the pleadings, the court is of the considered
opinion  that  due  to  lapse  on  part  of  the
engaged counsel, the litigant should not be
prejudiced  and  should  not  be  allowed  to
suffer. Therefore, in the interest of justice
and  equity  and  upon  considered  opinion
that  the  defendant  shall  not  lose  the
opportunity  to  contest  the  suit  on  merit
upon allowing the written statement by the
plaintiff  on the counter  claim filed by the
defendant;  the  said  petition  is  hereby
allowed.

At this point it is pertinent to mention the
observation of the Hon'ble Supreme Court
of India in Kailash Vs Nankhu, AIR 2005 SC
2441 (2453);  “ The purpose  of  providing
the  time  schedule  for  filing  the  written
statement under Order VIII, Rule 1 of CPC
is  to  expedite  and  not  to  scuttle  the
hearing. The provision spells out a disability
on the defendant.  It  does not impose an
embargo  on  the  power  of  the  Court  to
extend the time. Though, the language of
the proviso of Rule 1 of Order VIII of the
CPC is  couched in negative form, it  does
not specify any penal consequences flowing
from  the  non  compliance.  The  provision
being in the domain of the Procedural Law,
it  has  to  be  held  directory  and  not
mandatory.  The  power  of  the  Court  to
extend time for filing the written statement Contd...
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beyond  the  time  schedule  provided  by
Order  VIII,  Rule  1  of  the  CPC  is  not
completely taken away.”

Therefore, from the said position of law it
can  be  concluded  that  the  aim  of  legal
process  is  not  to  scuttle  fair  adjudication
and therefore the petitioner is  allowed to
file written statement on counter claim of
the defendant. 

The instant Misc(J) is hereby disposed of on
contest. 




